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DISTRICT :: TINSUKIA

IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL

MAGISTRATE,

TINSUKIA

Misc. Case No. 03/2015

                                                            U/S 125 Cr. P. C.

Smti. Anima Singh Roy 

                                                           ..………Petitioner

V.

Sri Mihir Singh Roy 

                                                         .........Respondent

PRESENT: Sri Kiran Lal Baishnab, AJS.

Additional Chief Judicial Magistrate,

Tinsukia.

For the Petitioner: Smti. Reshmi Singh, Advocates.

For the Respondent: None appeared.

Evidence recorded on: 05.10.2015,  09.12.2015,  27.09.2016,

20.01.2017 and 27.02.2017.

Argument Heard on: 19.12.2017.

Judgment delivered on: 04.01.2018.

JUDGMENT

1. The Petitioner’s Case in brief as reflected from her

petition  is  that  her  marriage  was  solemnized  with  the

respondent  on  24.06.2011  according  to  the  Hindu  rites  and

rituals. It is also averred that after marriage the respondent took

her to his parental  house and there she resided with him for

about a week and after that they came back to Tinsukia to her

paternal house as per the Social Rites on “Firajatra”. 
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It is averred by the petitioner that after reaching Tinsukia the

respondent returned to Sankosh Tea Estate stating that he has

some  urgent  work  and  will  come  back  and  take  her  but

thereafter  neither  he  came  nor  did  he  enquire  about  the

petitioner  and shown his  negligence in  maintaining her..  It  is

also averred by the petitioner in her petition that the opposite

party  is  a  tea garden contractor  and order supplier  and also

owns tree shops dealing in grocery and other merchandise and

is also a cultivator owning paddy fields yielding sufficient crops

for family consumption for the whole year and for sale and from

all those sources he earns about Rs. 50,000/- per month. She

further  averred  that  inspite  of  having  sufficient  means  the

opposite party refused and neglected to maintain the petitioner

though the petitioner does not have any source of income and

hence,  claimed Rs.  10,000/-  (Rupees  Ten  Thousand)  only  per

month from the respondent as maintenance, for herself. 

2. The  respondent  appeared  after  receipt  of  notice

and  filed  his  written  statement  denying  all  the  allegations

labelled  by  the  petitioner.  The  respondent  pleaded  that  the

petitioner willfully resided in her paternal house and did not go

back  to  his  conjugal  life  even  after  his  best  efforts.  The

respondent  though  admitted  marriage  with  the  petitioner  he

disputed the date of marriage and stated that the actual date of

marriage  is  28.06.2011.  The  respondent  also  averred  that

inspite of rude behavior of the petitioner he has been paying his

money  and  even  sent  money  though  money  order  on

20.02.2015. It is further averred by the respondent that he has

no sufficient and income of capacity as shown by the petitioner

and  he  somehow earns  his  two  times  bread  by  doing  petty

contractual works in tea garden areas and thereby earns about

Rs. 5000/- per month only. He denied having any grocery and

other merchandise shop and also having paddy fields. Hence,

the  respondent  pleaded  that  the  petition  deserves  to  be

rejected and the petitioner is not entitled to any maintenance

from him.
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4. The  petitioner  examined  3  (Three)  witnesses

including herself in support of her case viz. P.W.1 – Smti. Anima

Singh Roy;  P.W.2 – Sri  Lalit  Chouhan and P.W.3 – Sri  Chantlal

Munda  and  also  exhibited  the  Marriage  Invitation  Card  as

Exhibit-1 & one Photograph as Exhibit-2.
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 The proceedings under Section 125 Cr.  P.  C are quasi

criminal  and extent  of  proof  required is  not of  'proof  beyond

reasonable doubt'  but the parties are  required to prove their

respective cases by 'preponderance of probabilities'. 

        In order to establish that the petitioner is entitled to

maintenance u/s 125 Cr. P. C the following four ingredients had

to be established:

a.  Relationship  with  the  respondent  as

wife/Child/father/mother, as the case may be;

b. The ground for her residing separately, which should

be reasonable and sufficient to make her entitled for the

relief;

c. Incapability of petitioner to survive on her own;

And

d.  Capability  of  respondent  to  make  provision  for  the

maintenance.

5                       In the midst of trial the opposite party defaulted in

appearance before the court without showing any reason and as

such the case proceeded against him in his absence and the

case was fixed for final order after hearing the argument of the

learned advocate of the petitioner only. 

6. My issue wise findings are as below:

A. Relationship  with  the  respondent  as

wife/child/father/mother, as the case may be:

A.1 As  regards  the  relationship  between  the  parties,  the

petitioner and her witnesses duly testified about the fact that

the  marriage  of  the  petitioner  was  solemnized  with  the

respondent on 24.06.2011 with the respondent according to the

Hindu rites and rituals, thus, corroborating the statement made
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by  the  petitioner  in  her  petition  that  the  marriage  was

solemnized on 24.06.2011.

The fact of the marriage is also supported by an invitation

card (Exhibit-1) which shows that Anima Chouhan is going to

marry Mihir Singha on 24.06.2011.
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 The respondent did not adduce any evidence in rebuttal

to what was adduced by the petitioner and even failed to shake

the  witnesses  on  this  point  during  cross-examination  and  as

such  there  is  no  ground  to  disbelieve  the  witnesses  of  the

petitioner on this point. Rather, the respondent admits the fact

that the petitioner is his duly married wife. 

     Thus, considering the corroborative evidence adduced

by  the  witnesses  of  the  petitioner  and  the  admission  of  the

respondent;  I  am  of  the  opinion  that  the  petitioner  has

successfully proved the fact that she is the duly married wife of

the respondent. 

     Hence, considering the above discussion the instant

issue is decided in favour of the petitioner. 

B. The ground for her residing separately, which

should be reasonable and sufficient.

B.1 It is the case of the petitioner that she was deserted by

the respondent and did not take her back till date.

In  this  regard,  the  all  the  witnesses  of  the  petitioner

deposed that after getting married with the opposite party she

went  to  her  matrimonial  house  at  Sankosh  Tea  Estate  from

where she came to her parent’s house with the opposite party

after on a week and thereafter he went back without taking her

with him and never came back to take her back to his conjugal

life.

 The  defence  though  suggested  the  witnesses  of  the

petitioner  during  their  cross-examination,  about  the  attempts

made the opposite for taking back the petitioner; he failed to

adduce  any  evidence  in  support  of  his  pleas  and  mere
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suggestions without cogent proof has no evidentiary value and

thus, cannot hit the credibility of witnesses of the petitioner. 

The respondent did not adduce any evidence in rebuttal

to what was adduced by the petitioner and hence, looking at the

corroborative  evidence  put  forth  by  the  witnesses  of  the

petitioner with the averments made by her in the petition; I do

not find any ground to disbelieve the witnesses of the petitioner

on this point.
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       Thus, the fact that the petitioner was deserted by the

respondent  without  any  reason  is  very  well  proved  by  the

petitioner and this, in my opinion is a sufficient ground to live

separately; because none can be said to live together with a

person does not care for her and even deserts her only after a

week of his marriage with her; only because he is her husband.  

Thus,  the petitioner successfully  proved that  she

was deserted by the respondent and thus, had a reasonable and

sufficient cause to reside separately.   

B.2 As per second proviso of Section 125 (3) Cr. P. C. if

the husband offers to maintain his wife on condition of her living

with him and the wife refuses to live with him, then she is not

entitled to maintenance unless the Magistrate  is  satisfiedthat

there is  just  ground for  refusal  to  live with  the husband and

Section 125 (4) also provides that the wife shall not be entitled

to  receive  maintenance  if  without  any  sufficient  reason,  she

refuses to live with her husband. 

In the  instant case there is no scope of living with the

respondent by the petitioner as the respondent though shown

his  willingness  to  take  back  the  petitioner  in  his  written

statement, he never showed any interest during proceeding and

failed  to  even  continue  facing  the  proceeding.  Further,  as

discussed in the foregoing paragraph, the fact of desertion of

the petitioner by the opposite party is also proved by her and as

such has a just and reasonable ground to live separately.
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       Considering the facts and circumstances of case and

evidence produced in totality,  I  am of  the considered opinion

that  the petitioner  has proved,  on scale  of  preponderance of

probabilities,  that  she  has  just  and  reasonable  cause  to  live

separately from the respondent.

C. Incapability  of  petitioner  to  survive  on  her

own.

C.1 The petitioner has alleged in her petition that she

has no source of income. In her examination-in-chief she has

deposed on similar lines as in the petition.
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       The fact that the petitioner does not have an income

of her own had been deposed by the witnesses of the petitioner

and  the  respondent  neither  denied  this  fact  in  his  written

statement  nor  did  the  defence  put  any  suggestion  in  this

respect  to  the  witnesses  of  prosecution  during  their  cross-

examination. The respondent also failed to adduce any evidence

in rebuttal to the evidence adduced by the petition in respect of

lack of income of the petitioner. No evidence has been produced

by  the  respondent  to  establish  that  the  petitioner  has  any

source of income and is in a position to maintain herself. The

burden of proof  has been, thus, discharged by the petitioner.

Being the husband of the petitioner,  it  is his moral  and legal

duty to prevent her from vagrancy and from being left at the

mercy of destiny and hence, the respondent cannot be absolved

of his liability to maintain her.

       Accordingly, the present issue is decided in favour of

the petitioner.

D. Capability  of  respondent  to  make  provision

for the maintenance.

D.1 As regards income of respondent, it is averred in

the petition that the respondent is a Tea Garden Contractor and

order  supplier  and also  is  a  owner of  three  shops dealing in
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grocery and other merchandises and is also a cultivator owing

paddy filds yielding sufficient crops for the family consumption

all  the year round and for sale and thus,  he earns about Rs.

50,000/- per month. 

        The  petitioner  deposing  as  P.W.1  though

corroborated  the  statement  as  to  income  of  the  respondent

from the business, there is nothing on record to show that the

respondent owns a business, except the oral evidence adduced

by  the  petitioner,  which  though  not  put  to  question  by  the

respondent  but  certainly  raises  a  question  when  the  income

goes to a huge amount of Rs. 50,000/- in a month whereas the

opposite  party  claims  of  having  earned  only  Rs.  5000/-  per

month. 

                       Hence, in my considered opinion, the income of

the respondent as shown by the petitioner is an exaggeration of

what it 
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actually is but, considering the fact that the respondent is an

able-bodied  man;  I  am of  the  considered  opinion  that  he  is

capable  enough  to  make  provision  for  maintenance  of  the

petitioner, his wife.

Considering the averments of both the sides and

the present day price hike, I am of the considered opinion that

normally a daily wage earner earns Rs. 200/- to Rs. 300/-  a day

thereby making a monthly income of Rs. 9000/- to Rs. 12000/-. 

                   Hence, considering the fact that the opposite party

is an able –bodied young man, his monthly income is assessed

to Rs. 9,000/- per month. 

ORDER

On careful Scrutiny of the Case Record

and the evidence adduced by the petitioner,

I  am  of  the  considered  opinion  that  the

petitioner  could  very  well  prove  that  the

respondent being capable of maintaining the

petitioner,  his  legally  married  wife;  has
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neglected  in  maintaining  her  without  any

reasonable  ground  and  thus,  liable  to

maintain  her  and  hence,  the  petition  for

maintenance  stands  allowed  on  contest

without any cost to either side. 

Hence, considering the income of the

respondent  and  requirements  of  the

petitioner; the respondent is directed to pay

as  maintenance  a  sum  of  Rs.  2,000/-

(Rupees Two Thousand) only per month

to the petitioner with effect from the date of

institution of this case, i.e. 09.01.2015.

7. The Judgment is delivered and operative part of the

same is pronounced today the 4th day of January, 2018 in the

open Court, under my hand and the seal of this Court.

(KIRAN LAL BAISHNAB)
Additional Chief Judicial Magistrate,

         Tinsukia.
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              ANNEXURE

1. PROSECUTION WITNESSES:

P.W.1 – Smti. Anima Singh Roy (The petitioner);

P.W.2 – Sri Lalit Chouhan 

And 

P.W.3 – Sri Chantlal Munda.

2. DEFENCE WITNESSES:

NIL.

3. EXHIBITS (BY PETITIONER SIDE):

Exhibit-1 :: The Marriage Invitation Card 

And

Exhibit-2 ::  Photograph.

4. EXHIBITS(BY RESPONDENT SIDE):

NIL.

(KIRAN LAL BAISHNAB)
Additional Chief Judicial Magistrate,

         Tinsukia.


